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FACTSHEET

TITLE: SPECIAL PERMIT NO. 1918, requested by
Kabredlo’s, Inc., for authority to sell alcohol for
consumption off the premises, on property located at
338 North 27th Street.

STAFF RECOMMENDATION: DENIAL 

SPONSOR:  Planning Department 

BOARD/COMMITTEE:  Planning Commission
Public Hearing: 06/27/01 
Administrative Action: 06/27/01

RECOMMENDATION: DENIAL (5-1: Newman, Taylor,
Carlson, Steward and Bayer voting ‘yes’; Schwinn
voting ‘no’; Duvall, Hunter and Krieser absent).

FINDINGS OF FACT:  

1. The Planning staff recommendation to deny this special permit request is based upon the “Analysis” as set
forth on p.3-5, concluding that: a) this proposal does not conform to the requirements of subsection "c"
of Section 27.63.685, which requires a 100 foot separation from residential districts or uses.  This Liquor
Special Permit application is bounded by alleys and residential uses or districts on three sides. The applicant
has not proposed any mitigation and due to the small lot size it is not likely that the site could be successfully
fenced; b) the traffic impacts are substantial.  The heavy use of the alleys to access the site is problematic for
the abutting residences, and for the upkeep of the alley system itself, which is not paved.  Any surfacing
improvement would be at the expense of the abutting residents and Kabredlo’s.  This situation does not
conform to subsection"h" of Section 27.63.685, which seeks to avoid access by residential streets; and c)
none of the elements which contributed to a recommendation of denial five years ago have changed. The
store continues to be surrounded by residential uses. No mitigation is proposed. Kabredlo’s has been selling
beer at this location for three and a half years in violation of the Lincoln Zoning Ordinance. The fact that beer
sales were conducted on the site during the court appeals process should not be considered in support of this
application.

2. An “Incident Listing” from the Police Department is found on p.18-31.

3. The applicant’s testimony is found on p.7-9, and the attorney for the applicant submitted a petition in support
bearing 658 signatures.

4. Testimony in opposition is found on p.8, and the record consists of five letters and emails in opposition (p.32-
36).

5. The Planning Commission discussion is found on p.9-10.

6. On June 27, 2001, the Planning Commission agreed with the staff recommendation and voted 5-1 to
recommend denial (Schwinn dissenting; Duvall, Hunter and Krieser absent).

FACTSHEET PREPARED BY:  Jean L. Walker DATE: July 2, 2001

REVIEWED BY:__________________________ DATE: July 2, 2001

REFERENCE NUMBER:  FS\CC\FSSP1918
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LINCOLN/LANCASTER COUNTY PLANNING STAFF REPORT

P.A.S.: Special Permit #1918 DATE: June 13, 2001

PROPOSAL:  Kabredlo's, Inc. has applied for a Special Permit to permit the sale of alcoholic
beverages for consumption off the premises.

GENERAL INFORMATION:   

APPLICANT: Kabredlo's, Inc.
Mike Olderbak
730 West Cornhusker Highway
Lincoln, Nebraska  68521
(402) 475-8838

LOCATION: 338 North 27th Street

REQUESTED ACTION: Review of previous denial of special permit for substantially changed
conditions.
 
LEGAL DESCRIPTION: Lot 14, Block 4, Sunnyside Addition, located in the SW 1/4 of Section 19,
T10N, R7E, Lincoln, Lancaster County, Nebraska, generally located at 27th & "R" Streets, the
proposed premises for liquor sales being further described as beginning at a point 30 ft. from the
SE property corner of Lot 14, proceeding west 60.3 ft., north 41.3, east 60.3 ft., and south 41.3 ft. such
premises being a convenience store.
   
EXISTING ZONING: B-3 Commercial.

PURPOSE: To permit the sale of alcoholic beverages for consumption off the premises.

SIZE: 6,510 square feet.

EXISTING LAND USE: Convenience store.

SURROUNDING LAND USE AND ZONING:  Immediately adjacent to the north and to the south of
the eastern portion of the property are B-3 zoned residences. There is an office building directly south
of the western portion of the property, and a used car lot and an empty storefront on the SE corner of
27th and "R" to the north of the property. The remainder of the lots on this block, including the lot
immediately east of the proposed establishment, are occupied by dwellings.

The zoning on the site is B3 Commercial, as is the zoning to the south, the west, across 27th Street,
and to the north.  The zoning to the east is R4 Residential, and to the southeast it is R5 Residential.

COMPREHENSIVE PLAN CONFORMANCE: The Land Use Plan designates this property as
Commercial.

HISTORY: On September 30, 1996, City Council denied Special Permit 1642, which would have
permitted the sale of alcoholic beverages for consumption off the premises.
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On November 13, 1997, the State Liquor Commission granted Kabredlo’s a license to sell beer for off
premises consumption at this location. 

On May 18, 2001, the Nebraska Supreme Court ordered the Liquor Commission to deny the liquor
license for failure to comply with local zoning restrictions.

ANALYSIS:

1.  SPECIAL PERMIT REQUIREMENTS:  Alcoholic beverages may be sold for consumption off the
premises in the B-1, B-3, H-1, H-2, H-3, H-4, and I-1 zoning districts upon the approval of a special
permit.  A special permit for such use may be granted subject to the requirements of the respective
districts, all applicable ordinances, and the following conditions, which are waiveable by the City
Council:

(a)  Parking shall be in accordance with Section 27.67.020 of the Lincoln Municipal Code.

The parking provided exceeds the requirements of 27.67.020, which requires  5 spaces for a
2,505 square foot store.  There are 7 spaces proposed at the front of the store, and employee
parking will be provided to the rear, although that parking is beyond the required minimum and
the dirt surface does not meet Design Standards.

The Public Works and Utilities Department notes that the parking lot does not meet Design
Standards. There must be a 15' penetration dimension from the right-of-way to the first parking
stalls. Also, delivery vehicles must circulate the lot. It appears that delivery vehicles currently
back into the right-of-way of the alley to depart the site or park in the unpaved alley when
making deliveries.

(b)  The sale of alcoholic beverages for consumption on the premises shall not be
permitted without issuance of a permit under Section 27.63.680 of this code.

This application is for off premises consumption.

(c)  The licensed premises of any building approved for such activity must be located no
closer than 100 feet from a day care facility, a residential district or residential use, or,
if a lesser distance, must mitigate any adverse effects of the reduction in distance
through landscaping, screening, or other methods approved by the Planning Director.

The premises are within 11 feet of the R5 District to the southeast, 41 feet from the R4 District
to the east, and approximately 8 feet from the residential use to the north (which is located in
the B3 District).  Mitigation in this instance is impossible due to the two alleys, and the use of
the rear 30 feet of the lot for employee parking.  

(d)  Any lighting on the property shall be designed and erected in accordance with all
applicable lighting regulations and requirements.

All lighting will have to comply with the Design Standards for parking lot lighting (Chapter 3.45,
Section 3.8).
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(e)  Vehicle stacking for a drive-through window used as any part of the permitted
business operation shall not be located in any required building setback from a
residential district.

No drive-through window is proposed.

(f)  The use shall not have any amplified outside sound or noise source, including bells,
buzzers, pagers, microphones, or speakers within 150 feet of any residential district.
This shall not apply to sound sources audible only to the individual to whom they are
directed, such as personal pagers, beepers, or telephones.

No such devices are proposed with this Special Permit.

(g)  No access door to the business, including loading or unloading doors, shall face any
residential district if such doors are within 150 feet of the residential district.  This shall
not apply to emergency exit doors required by building or safety codes.  No door facing
a residential district shall be kept open during the operation of the establishment.

There is one door on the business facing west.  It does not face a residential district.

(h)  Vehicular ingress and egress to and from the property shall be designed to avoid, to
the fullest extent possible as determined by the City Council, disruption of any residential
district.  Particular attention shall be given to avoiding designs that encourage use of
residential streets for access to the site instead of major streets.

The primary access to the site is from N 27th Street, via the east west alley.  The neighborhood
to the east and south will likely use the alley system to access this business, because "P" and
"Q" Streets are closed off at 27th, forcing traffic down to "O" or up to "R". There is no median
cut in 27th at "Q".  The north-south and the east-west alleys are gravel, and high usage and wet
weather will create a mess only correctable by surfacing, which, if accomplished through a
special assessment district, will impose the cost burden on all of the abutting residences.  The
use of the alley itself by the customers coming and going has the potential to be very disruptive
to this neighborhood.

(i)  All other regulatory requirements for liquor sale shall apply, including licensing by the
state.

(j)  The City Council may consider any of the following as cause to revoke the special
permit approved under these regulations:

(1)  Revocation or cancellation of the liquor license for the specially permitted
premises; or

(2)  Repeated violations related to the operation of the permittee's business.

Planning Commission review and City Council approval is required for this use. 
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2.  TRAFFIC ANALYSIS: The Public Works and Utilities Department notes that the parking lot does
not meet Design Standards.

3.  POLICE RESPONSE: The Lincoln Police Department has concerns with the amount of available
parking, the possibility of patrons blocking the alley, and beer distributor trucks blocking the alley when
they deliver alcohol. LPD opposes this special permit.

4.   URBAN DEVELOPMENT DEPARTMENT: The Urban Development Department states,

The Urban Development Department has worked with North 27th Street business owners and
neighborhood associations for the last several years. The result of this work was the completion, and
now implementation, of the North 27th Street Redevelopment Plan... One of the guiding principles calls
for the strengthening of existing residential investments. In our view, granting a liquor license within
100 feet of a residential area is in direct conflict with this principle... In addition, this waiver would be
in direct conflict with another of the guiding redevelopment principles in the plan: “Establish defensible
edges between residential and non-residential uses. Use streets or green ways to provide boundaries
thus realizing the benefits of mixed use while screening the negative effects of commercial growth on
residential environments.”

The Urban Development Department recommends that this special permit be denied.

CONCLUSION:

1. This proposal does not conform to the requirements of subsection "c" of Section
27.63.685, which requires a 100 foot separation from residential districts or uses.  This Liquor
Special Permit application is bounded by alleys and residential uses or districts on three sides.
The applicant has not proposed any mitigation and due to the small lot size it is not likely that
the site could be successfully fenced.

2. The traffic impacts are substantial.  The heavy use of the alleys to access the site is
problematic for the abutting residences, and for the upkeep of the alley system itself, which is
not paved.  Any surfacing improvement would be at the expense of the abutting residents and
Kabredlo’s.  This situation does not conform to subsection"h" of Section 27.63.685, which
seeks to avoid access by residential streets.

3. None of the elements which contributed to a recommendation of denial five years ago have
changed. The store continues to be surrounded by residential uses. No mitigation is proposed.
Kabredlo’s has been selling beer at this location for three and a half years in violation of the
Lincoln Zoning Ordinance. The fact that beer sales were conducted on the site during the court
appeals process should not be considered in support of this application.

STAFF RECOMMENDATION: DENIAL

If, following public hearing, it is determined that this application should be approved, the following
conditions are suggested: 
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CONDITIONS:

1. This approval permits the sale of alcohol for consumption off the premises at the establishment
located at 338 North 27th Street.

2. Before commencing sales of alcoholic beverages, the applicant shall submit 5 copies of a
revised site plan showing a parking lot which meets parking lot and screening design standards
and provides circulation for delivery trucks.

3. The site plan accompanying this permit shall be the basis for all interpretations of setbacks,
yards, locations of buildings, location of parking and circulation elements, and similar matters.

4. This resolution's terms, conditions, and requirements bind and obligate the permittee, its
successors and assigns.

5. Construction plans shall comply with the approved plans.

6. The City Clerk shall file a copy of the resolution approving the permit and the letter of
acceptance with the Register of Deeds.  The Permittee shall pay the recording fee in advance.

Prepared by:

Jason Reynolds
Planner
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SPECIAL PERMIT NO. 1918

PUBLIC HEARING BEFORE PLANNING COMMISSION: June 27, 2001

Members present: Newman, Taylor, Carlson, Steward, Schwinn and Bayer; Duvall, Hunter and Krieser
absent.

Planning staff recommendation: Denial.

Jason Reynolds of Planning staff submitted three letters in opposition.

Proponents

1.  Mark Hunzeker appeared on behalf of the applicant, Kabredlo’s, Inc.  This is a store which is located in
an area which has historically been a service spot for this neighborhood.  It used to be a 600 sq. ft. building
that was ½ donut shop and ½ dairy store.  Kabredlo’s purchased the property and opened it in 1991 as a
convenience type grocery store.  The new store that exists today was opened in 1996.  

Hunzeker urged the Commission to visit this store.  The image being portrayed by the opposition is that all
they sell is beer and cigarettes.  This is absolutely not the case.  It is a small grocery store selling produce
and meats, with 18 different cooler doors within the facility, only two or three of which are alcohol.  This is
a neighborhood grocery store.  The city just finished spending a lot of our money encouraging a
redevelopment of the block north of 27th and Vine in order to facilitate redevelopment of the old Walgreens
store into a grocery that is similar to this.  It serves the neighborhood primarily to walk-in traffic--there is very
little drive-in traffic.  It has a parking lot which meets city design standards.  This new store and the parking
lot were built and reviewed in accordance with the design standards in 1996, two years prior to the initial
application for the alcohol permit which was subsequently litigated.  This store sells everything that you
would see in HyVee, only less variety and quantity.  

Hunzeker alleged that the so-called negative impacts attributed to the sale of alcohol are impacts which
existed prior to the initial application in 1998, and those negative impacts will continue whether this permit
is denied or not.  The impacts identified in this report have nothing to do with the sale of alcohol, but doing
business on this site.  Without the sale of alcohol there would be trucks bringing in the produce; there would
be people using the alleyway to access the site; and there would be a lot of walk-in traffic just like before
they sold alcohol.  There is nothing in the police report that indicates that alcohol has created or is a problem
with respect to this site.  A lot of people who use this facility do not have a phone and come to the store to
use the phone.  

Hunzeker also suggested that the comments of Urban Development with respect to economic development
on North 27th are somewhat naive.  This is economic development on North 27th Street.  These young
entrepreneurs took a run-down building, started their business there, expanded the business there, and are
serving that neighborhood in a way that is needed and wanted.  

Hunzeker purported that the only issue that has any bearing on this special permit is whether there is 100'
separation from this store to the adjacent residential.  Hunzeker pointed out that they cannot get 100' of
separation from the adjacent residential zoned land because it is right up against Kabredlo’s.  They can’t
get 100' of separation from the residential house that is next door because it is right up against Kabredlo’s.
Hunzeker posed the question: What is more of an adverse impact?  This store or that house?  This store
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has not had an impact on that house that is any greater or worse than the used car lot on the corner of 27th

& R or the junk cars behind the building immediately north of the house, and certainly no more or less than
any of the other activities other than the sale of alcohol that occur on this site.

Hunzeker noted that the staff report cites a lot of reasons that this is an adverse impact, but Hunzeker
purported that virtually zero impact is a direct result of the sale of alcohol on this site.

Hunzeker went on to state that the liquor special permit ordinance was probably ill-considered in its origin.
We should really consider the fact that this is a site/business which is providing a good service to the
neighborhood and the sale of alcohol supports the ability to continue some of that service.

Steward asked Hunzeker to provide the history about the fact that Kabredlo’s has been selling beer for three
and one-half years.  How did that occur?  Did they understand the ordinance in the beginning?  Hunzeker
responded, stating that there was a prior application that was made for this special permit which was denied;
an application for liquor license was made anyway, and that application was recommended for denial by the
City Council; however, it was granted by the Liquor Control Commission.  The City appealed the liquor
license to the District Court.  The District Court upheld the issuance of a license.  The Court of Appeals
upheld the District Court ruling, and then the Supreme Court accepted review and overturned that ruling.
So Kabredlo’s is back here to apply once again for the same permit.  The sale of alcohol has been going
on legally and, in Hunzeker’s opinion, the Supreme Court chose to change the law substantially in its ruling.
It is important to note that the issue of the validity of this ordinance was really not in front of the court
because it was pled on appeal to the District Court and thrown out because it had not been part of the record
at the Liquor Control Commission hearing.  

Opposition

1.  Anthony Bonelli, President of the No. 27th Street Business & Civic Association, appeared on behalf
of several people in the association, on the Board and the neighborhood associations that are opposed.
Although they are empathic to how difficult it is to run a business today and how we encourage local
champions of the neighborhood in using their own private money to invest, most of the people that belong
to the association believe that the sale of alcohol does have a negative effect on the neighborhood.

Schwinn inquired as to how many of the association members sell alcohol.   Bonelli could not think of any
that do that are active in the association.  There may be some members that do sell alcohol but they are not
active in the association.

2.  Nicky Morrell, 601 No. 28th, President of the Hartley Neighborhood Association, testified in
opposition.  There is an effect on the neighborhood with this business selling beer for three and one-half
years against the city ordinance.  She is a frequent user of the shops in this neighborhood and she agrees
that it is a small grocery store but she is leery going there at night because of the clientele.  She does not
like to confront people that have been drinking in the parking lot when she gets out of her car.  It can be very
noisy at night and intimidating.  It doesn’t just affect the house next door–it affects the houses that are
across the alley and down the alley.  There are plenty of places to buy alcohol and she does not believe that
a small grocery store is the place to do it.  

3.  Ruth Johnson, 819 No. 33rd, Past President of the Hartley Neighborhood Association, testified in
opposition.  She also testified in opposition the last time this special permit was before the Commission.
Nothing has changed.  People have called her and are really upset that Kabredlo’s has applied again.
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Staff questions

Schwinn asked whether the houses within100' are owner-occupied.  Jason Reynolds of Planning staff stated
that the house directly north is owner-occupied but he was not sure about the others.  There are a number
of owner-occupied houses on the block.  The house directly north is zoned B-3.  

Steward clarified with the City Attorney that the Supreme Court action has had no impact on the city’s liquor
ordinance.  Rick Peo of the City Law Department concurred.  The city was appealing the grant of the Liquor
Commission’s license to sell alcohol when there was provision in the statute that required them to give
consideration to the city zoning code requirements.  Since the special permit was denied, the Law
Department believed that was a mandatory consideration to follow and that issue had to be appealed to the
Supreme Court.  The Supreme Court affirmed the city’s determination.  So we are back to whether or not
the application under zoning restrictions is appropriate or not.  If the permit is denied, they may choose to
challenge the zoning code.  They did not appeal the denial of the original special permit.  

Response by the Applicant

Hunzeker agrees that nothing has changed.  The conditions that existed in 1998 when this original
application was filed still exist.  There is nothing that ties any of the problems to the issuance of a liquor
license.  Kabredlo’s stops selling alcohol at 9:45 p.m. and closes at 10:00 p.m.  It is not the kind of business
that is attributing to a lot of late night activity or noise in the neighborhood.  

Hunzeker submitted a petition of several hundred signatures of people who live in the neighborhood who
support this application.  He believes there is a long line of Supreme Court cases pre-dating the most recent
which have clearly said that you cannot treat alcohol sales as something that is separate and distinct or treat
it in a way that you would not treat other commercial products.  This ordinance is doing that, particularly in
this case, and all the adverse impacts would be there whether they are just selling groceries or whether they
have alcohol.

Bayer clarified with Hunzeker that he is arguing to the Commission that the ordinance is not appropriate.
Hunzeker does not think the ordinance is appropriate but he is also saying that all the conditions in the code
that pertain to those special permits are waivable.  You can waive every single one of them.  And they have
been waived in many, many circumstances.  There are lots and lots of these permits out there where the
100' distance requirement has been waived or other requirements have been waived because of conditions
that exist in a particular location that are not going to be made any better just because you deny the permit.
Hunzeker further observed that this store serves walk-in clientele.  It serves the neighborhood well and it is
appropriate for that condition to be waived under the circumstances.

Public hearing was closed.

ADMINISTRATIVE ACTION BY PLANNING COMMISSION: June 27, 2001

Newman moved to deny, seconded by Taylor.  

Taylor commented that personally, he doesn’t hear about car accidents because of bread sticks but he does
because of alcohol.  He thinks it is important to put our feet in other shoes and it bothers him.  He believes
that you should be able to conduct business and make a profit, but do I make a profit at someone else’s
expense?  Those become ethical and moral decisions.  All of us should be interested in the rebuilding of this
area and he does not see that alcohol sales would be something that is going to contribute to the overall
success of that neighborhood.  He does not see anyone here with compassion testifying in support of this
application.  
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Carlson believes that in the widest scheme of things, local control is the wisest course of action.  We have
an ordinance to reflect the individual needs of this community and the conditions in the ordinance mitigate
the impacts.  If the impacts are negative and not mitigated, then this application should be denied.

Schwinn was troubled.  Yes, there is residential next door; however, it is zoned B-3, which means that house
could be turned into a business anytime.  He is not so sure the existence of Kabredlo’s is much different than
Russ’s or HyVee in his own neighborhood located right next to apartment houses.  We have a concerted
effort to create these small shopping areas for walkable communities and here we have a convenience store
in a high dense neighborhood that is walkable and fairly accessible.  He has not seen anything in the paper
that shows this to be a particularly bad spot. The letter from the Police Department made no reference to
complaints about the sale of alcohol other than a delivery truck delivering beer, which isn’t any different than
the delivery truck at the Kwik Shop three blocks north.  There are no compelling arguments.  They have
been selling alcohol for 3 ½ or 4 years and he does not see that it has been a problem source.  

Newman agreed with Carlson.  If we vote for this, it does set a bad precedent for other neighborhood
associations.  

Steward will support the motion to deny.  It’s really rather simple.  We have an ordinance that says 100'
distance from a residential area.  It doesn’t say anything about the zoning or the ownership or
circumstances.   He believes we have an obligation to support the zoning ordinance until and unless it is
changed.  If we in fact are going to create walkable communities in this city, we have to look at a number
of public policies, and those policies need to be reconsidered to support the kind of services that people walk
to rather than the kind of services built for the automobile.  There very likely could be reasons for
reinvestigating the policy, but it is not the Commission’s position to change policy.

Motion to deny carried 5-1: Newman, Taylor, Carlson, Steward and Bayer voting ‘yes’; Schwinn voting ‘no’;
Duvall, Hunter and Krieser absent.














































































































































